Termination of Parental Rights

Termination of Parental Rights Trials

TPR cases rely heavily on what happened in the underlying child abuse and neglect cases. In some States, some of the findings of the court in child abuse or neglect cases may be admissible as evidence to prove aspects of the termination case.38 Most importantly, a trial will focus on what the parents did or did not do since CPS became involved and on what CPS did to support the parents' efforts to regain custody of the child. There are appellate laws in almost every State related to TPR cases, and reversals and remands for retrial frequently are based on perceived CPS shortcomings. Caseworkers who anticipate testifying in TPR trials need to be thoroughly familiar with the history of the case, including the details of everything CPS offered to do or did for the parents and how the parents responded.

TPR cases take longer than other child maltreatment proceedings, but predicting how long is largely guesswork. Scheduling and concluding them, therefore, is a chronic problem in most courts. Frequently, they are tried piecemeal for a few hours or half days at a time. Each rescheduling of successive sessions of the trial requires finding a date and time that is satisfactory for all essential participants. Such an approach often delays conclusion of the case and permanency for the child for months. Some courts have addressed this problem by establishing "long cause" calendars for cases that do not fit into the normal, relatively short scheduling blocks of the juvenile court. Others courts may set aside large blocks of time on future calendars in anticipation of having protracted TPR trials. CPS can urge courts to adopt these or other scheduling practices that permit termination cases to be tried from beginning to end on consecutive days.

Burden of Proof and Best Interest Issues

TPR usually involves two issues. First, CPS must prove by "clear and convincing evidence" that one or more of the grounds for termination exist.39 Note that this is a higher burden of proof than is required in many States to prove child abuse and neglect. The "clear and convincing evidence" is also a higher burden of proof for TPR than what existed prior to the Santosky v. Kramer decision upholding due process under the 14th Amendment. In this case, the Supreme Court found that a "fair preponderance of evidence" is not sufficient to terminate parental rights, and that "before a State may sever completely and irrevocably the rights of parents in their natural child, due process requires that the State support its allegations by at least clear and convincing evidence."40
If the court finds that CPS has met the burden of proof with respect to at least one ground for termination, it will proceed to the second issue-whether termination is in the best interest of the child. CPS can enhance the prospects for a favorable decision by preparing a report weighing the pros and cons of termination from the child's point of view and by being prepared to testify regarding the best interest issue. The prospect of a safe, stable, and permanent home is a strong selling point when contrasted with the likelihood that the child cannot return home safely within any reasonable period of time.

Some courts insist on a showing of adoptability before termination will be ordered, although the basic goal and premise of ASFA is that all children are adoptable. It obviously is more difficult to find adoptive homes for some children than for others, but if children are not "cleared for adoption," meaning that their parents' rights have not been terminated, adoption agencies may not actively pursue adoptive placements. If agencies cannot place them, they will not be adopted.

TERMINATION PARENTAL RIGHTS HEARINGS:  
ASSESSMENT OF REASONABLE EFFORTS 

1.
Is there any service that the court, social service agency or the CASA deems necessary which has not been provided? 

2.
Is there any service which the caregiver feels should have been offered that has not been? 

3.
Have there been any changes in services provided and if so why? 

4.
Are there any other services which could be provided that would materially affect the ability of the caregiver to parent the child in the next six months? 

5.
Has measurable improvement occurred in the condition(s) that brought the child into care? 

6.
If some improvement has occurred, what is the estimated length of time before the child could be returned home? 

7.
If the child were to return home, what services would have to be in place to assure a minimum sufficient level of care? For how long? 
ASSESSMENT OF GAINS & LOSSES 
1.
How old is the child and at what age did he/she first come into care? 

2.
Can the child's placement history be reconstructed from the case record? 

3.
Make a time line indicating each placement, and its duration, including any returns to the home. Note reasons for moves. 

4.
Describe the current parent-child relationship. How does it differ from the time at which the child was removed? Has favoritism been observed? Has role reversal been observed? 

5.
In what way(s) does the child grieve the loss of the parent(s) i.e. acting out, withdrawn behavior, sadness, verbal cues, etc.? 

6.
What is the child's desire regarding placement at this time? 

7.
Is there any ambivalence about returning home, i.e. fear of previously existing conditions? 

8.
Is there any ambivalence about leaving the current caretaker? 

9.
If the child is unable to return home, what level of involvement would the current caretakers have in his or her future? 

10.
If the current caretakers are not an option, what exploration has been 

done of other possibilities i.e. relatives, previous caretakers, others known to the child? 

